
Insight Article    

© Wipfli LLP                       1 

Fair Credit Reporting Act Adverse Action Notices for Business Purpose 
Applications:  A Not-So-Simple Issue 
By John Moniak, CRCM, Senior Manager – Compliance 
May 2015

During recent field work for a client, I ran into a perplexing situation 
that really does not sound all that complex, but in peeling back the 
outer layer, it became a hornet’s nest of issues.  Does a lender report 
the credit score on the adverse action notice to an individual who 
was denied for a business purpose loan? 

My first inclination was to say no because it was a business loan 
application.  However, I looked in the Fair Credit Reporting Act 
(FCRA) in Section 615 and found the following: 

SECTION 615—Requirements on Users of Consumer Reports 

(a) Duties of users taking adverse actions on the basis of information 
contained in consumer reports. If any person takes any adverse 
action with respect to any consumer that is based in whole or in 
part on any information contained in a consumer report, the 
person shall— 

(1)  provide oral, written, or electronic notice of the adverse action 
to the consumer; 

(2)  provide to the consumer written or electronic disclosure— 

(A) of a numerical credit score as defined in section 
609(f)(2)(A) used by such person in taking any adverse 
action based in whole or in part on any information in a 
consumer report; and 

(B) of the information set forth in subparagraphs (B) through 
(E) of section 609(f)(1); 

Nowhere in the above section from the FCRA does it indicate the 
requirements are purpose driven.  It simply states requirements are 
triggered when a consumer report is used.  So the answer would be 
yes, you have to provide an adverse action notice under the FCRA.  
But what about the credit score disclosure part?  Section 615(a)(2) 
states if the credit score was used, the credit score disclosure must 
be completed on the adverse action notice. Therefore, you would 
also have to provide the credit score disclosure. 

Then I began to have concerns about obtaining a consumer credit 
report for a business purpose loan.  Here is what Section 604 of the 
FCRA states regarding this issue: 

SECTION 604—Permissible Purposes of Reports 

(a)  In general. Subject to subsection (c), any consumer reporting 
agency may furnish a consumer report under the following 
circumstances and no other: 

(1)  In response to the order of a court having jurisdiction to issue 
such an order or a subpoena issued in connection with 
proceedings before a Federal grand jury. 

(2)   In accordance with the written instructions of the consumer to 
whom it relates. 

(3)   To a person which it has reason to believe— 

(A)   intends to use the information in connection with a credit 
transaction involving the consumer on whom the 
information is to be furnished and involving the extension 
of credit to, or review or collection of an account of, the 
consumer; or . . .  

 (F)  otherwise has a legitimate business need for the 
information— 
(i)   in connection with a business transaction that is 

initiated by the consumer; or 
(ii)  to review an account to determine whether the 

consumer continues to meet the terms of the 
account. 

Further research led me to an official interpretive guide published in 
July 2011 by the Federal Trade Commission called “40 Years of 
Experience with the Fair Credit Reporting Act.”  On page 10 of the 
guide, I found the following: 

Commercial transactions. The issue of whether and how the FCRA 
applies in the context of an application for business credit arises 
when a creditor that is considering a credit application from a small 
business wants to procure a credit report on the sole proprietor or 
other principal in the business.  

In staff opinion letters from 2000 and 2001, the Commission staff 
addressed this question. Staff opined that (1) a report by a CRA is 
a “consumer report” even if it is used for commercial purposes; 
and (2) an application for business credit does not give rise to a 
permissible purpose except for a report on an individual who will 
be personally liable for the debt. Staff now adopts the 
interpretations expressed in these staff opinion letters, and deletes 
or modifies several interpretations in the 1990 Commentary to 
make them consistent with those views. 

Keep in mind, the FCRA defines the term “consumer” as an 
individual.  In addition, the term “person” means any individual, 
partnership, corporation, trust, estate, cooperative, association, 
government or governmental subdivision or agency, or other entity. 

Section 604 is stating that a person (lender) may obtain a consumer 
report if the lender intends to use the information in connection with a 
credit transaction involving the consumer on whom the information is 
to be furnished.  In other words, a lender has a permissible purpose if 
the individual for whom the credit report is obtained is an obligor to 
the transaction.  While that may seem simple, there are some 
nuances that come to mind.  The following examples illustrate this: 
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Example 1 
Betty Smith applies for a business loan to purchase a cargo van for 
her company.  The company is a sole proprietorship.  The application 
reads, Betty Smith D/B/A Smith Plumbing. 

Since the application is by an individual for business purposes, the 
lender may obtain a credit report. 

Example 2 
Betty Smith applies for a business loan to purchase a cargo van for 
her company.  The company is a corporation named Smith Plumbing, 
Inc. The lender does not obtain an application or an intent for Betty to 
be a co-obligor or guarantor to the transaction. 

Here the lender does not have an application from a consumer and 
therefore does not have a permissible purpose to obtain a consumer 
credit report on Betty Smith. 

Example 3 
Betty Smith applies for a business loan to purchase a cargo van for 
her company.  The company is Smith Plumbing, Inc. The lender 
obtains an application or an intent for Betty to be a co-obligor or 
guarantor to the transaction. 

Here the lender does have an application from a consumer and 
therefore does have a permissible purpose to obtain a consumer 
credit report on Betty Smith.  

What kind of FCRA adverse action notice do you have to provide?  
That depends on what type of application you have.  Using the 
examples above as a springboard, here are the requirements.  Keep 
in mind, we are not commenting on the applicability of Regulation B 
with regard to adverse action notices. 

Example 1A 
Betty Smith applies for a business loan to purchase a cargo van for 
her company.  The company is a sole proprietorship.  The application 
reads, Betty Smith D/B/A Smith Plumbing.   

Since the application is by an individual for business purposes, the 
lender may obtain a credit report. 

The lender obtains a credit report on Betty Smith and due to 
information on the credit report, declines the application. 

A FCRA adverse action notice must be provided for the denial since 
information from a consumer report was used.  If the credit score was 
used in making the decision, the credit score disclosure must also be 
provided. 

Example 2A 
Betty Smith applies for a business loan to purchase a cargo van for 
her company.  The company is Smith Plumbing, Inc. The lender does 
not obtain an application or an intent for Betty to be a co-obligor or 
guarantor to the transaction. 

Since the lender does not have an application from a consumer and 
did not obtain a consumer credit report on Betty Smith, no adverse 
action notice is required under the FCRA.  You still must follow 
Regulation B for the adverse action notice under Regulation B. 

 

Example 3A 
Betty Smith applies for a business loan to purchase a cargo van for 
her company.  The company is Smith Plumbing, Inc. The lender 
obtains an application or an intent for Betty to be a co-obligor or 
guarantor to the transaction. 

The lender does have an application from a consumer and obtains a 
consumer credit report on Betty Smith, but due to information 
obtained, the lender declines the application. 

A FCRA adverse action notice should be sent to Betty Smith only if 
Betty Smith was a co-obligor.  If she was to be a guarantor, she is 
not entitled to the FCRA adverse action notice.  Also, if the credit 
score was used, the credit score information must be included if 
Betty was a co-obligor. 

The FCRA gives us one more twist by differentiating between a  
co-obligor (co-applicant) and a guarantor.  Because the FCRA 
adopts the definition of “adverse action” from the Equal Credit 
Opportunity Act (See Regulation B 12 CFR 1002.2(c)(1)), only an 
applicant can experience an “adverse action” in the context of a 
credit transaction.  A co-applicant is an “applicant,” but a guarantor is 
not an applicant.  Please refer to 12 CFR 1002.2(e).  Therefore, 
when a creditor denies an application, both the primary applicant and 
the co-applicant have suffered an “adverse action” but any guarantor 
has not.   

Remember, a Regulation B adverse action notice must be sent to 
both Smith Inc. and Betty Smith. 
Conclusion 

It doesn’t take long to realize that a simple answer is not possible 
when dealing with the FCRA and adverse action notices. 

About the Author 
John Moniak’s diverse financial institution experience and dedication 
to keeping informed of industry developments give him the ability to 
analyze and answer the most complex compliance questions and be 
proactive in communicating potential changes to or the impact on 
compliance programs.  His extensive financial institution background 
gives him firsthand knowledge of day-to-day operations and insight 
into what examiners expect from a well-managed, risk-based 
compliance program.  John also works with examiners and clients to 
resolve issues discovered during the examination process.  John can 
be reached at jmoniak@wipfli.com. 

About Wipfli LLP 

The mission of Wipfli’s Financial Institutions Practice is to educate, 
advise, and assist financial institutions in successfully navigating the 
complex environment they face. Our clients range from small 
community financial institutions to multi-billion dollar organizations.  
The practice consists of certified internal auditors, certified 
compliance specialists, former financial institution personnel, former 
regulators, and licensed certified public accountants regionally 
recognized for their knowledge and expertise.  Whether your needs 
include regulatory compliance, profit improvement, risk management, 
strategic planning/board development, information technology, audit, 
or tax, let our experts assist you. For more information, visit 
www.wipfli.com. 

mailto:jmoniak@wipfli.com
http://www.wipfli.com/

